
Trail Easements 
A property owner may convey to others the rights to create, maintain, 
and use a trail on their property without giving up ownership and 
enjoyment of the land through which the trail passes. 
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The Basics 
No Loss of Ownership 
By donating or selling a trail easement to a trail group, 
land trust, municipality, authority, or other charitable or 
governmental entity (the “holder” of the easement), land-
owners (the “owners”) may make their land available for a 
public trail for walking, running, bicycling, or other recre-
ational or transportation purposes without having to 
subdivide the land or lose ownership and control of the 
land.  

Easement Document Sets the Terms 
In the trail easement document that establishes the ease-
ment, the owners and holder may set the terms governing 
how the trail is built, maintained, and used. For example, 
the terms may address matters such as: 

• How wide is the trail? What is its location? 

• Are bicycles allowed? Horses? Picnicking? 

• May bike racks or trash cans be installed? 

• Will landscaping be installed to discourage people 
from leaving the trail? 

• What are the hours of trail operation? 

The trail easement document may also clarify the owners’ 
rights and other matters, addressing such questions as:  

• May the owners temporarily close the trail for hunt-
ing? Timber harvests? Manure spreading? 

• Who is liable if there is an accident? 
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A Tool that Stands the Test of Time 
After being signed by both the owners and the holder, the 
easement document is recorded in the county recorder of 
deeds office to ensure that future owners are informed of 
the easement. The easement, which is an interest in real 
property, remains in force even if the land subject to the 
easement changes hands. 

The laws underpinning trail easements are well estab-
lished. Numerous charitable organizations and 
governments have successfully used trail easements to pro-
vide trail experiences to the public. 

The Ingredients 
The creation of a trail easement mainly requires a meeting 
of minds between the owners and the holder as to the 
character of the intended trail and the rights each will hold 
in the land. Then the understanding they have reached is 
incorporated into an easement document prepared or, if a 
model document is used, at least reviewed by an attorney 
to ensure that the document is properly customized to the 
particular facts and circumstances of the project. 

Model Easement Documents 
WeConservePA has created—for the benefit of owners, 
charitable organizations, government, and their respective 
legal counsels—model documents for securing land for 
public trails. The three models—described, compared, 
and contrasted below—are periodically updated to reflect 
user experiences and advances in the field. A commentary 
accompanies each model and explains the reasoning be-
hind each provision, provides alternative and optional 
language, and includes guidance on applying the model to 
particular circumstances.  

The models are used for examples throughout the text, 
but the guide covers issues common to all trail easements, 
whether or not they utilize one of the models. 

Model Trail Easement Agreement 

The Model Trail Easement Agreement (the “Model”), 
most recently updated in 2022, has seen adoption by or-
ganizations in and outside of Pennsylvania since the 
Model’s debut in 2007. It is the generally preferred model 
because it resolves, in the easement document, many of 
the questions that can arise over time when owners and 
holder have interests in the same land. The model is de-
signed to minimize potential future conflict by addressing 
head on those areas where misunderstandings and disa-
greements are most likely to occur over the years, absent 
direction from the document.  

The Model is widely used by those securing access to land 
for public trails. Users outside of Pennsylvania must cus-
tomize the Model to account for differences in state laws. 

Model Grant of Trail Easement 

The Model Grant of Trail Easement is pages shorter than 
the Model Trail Easement Agreement. This brevity is the 
principal advantage of the former document—useful for 
when trail organizations encounter owners whose para-
mount concerns are the length and complexity of the 
easement document. However, before deciding to use it, 
owners and holder should understand the issues that are 
not addressed in it—issues that may arise when two enti-
ties hold concurrent interests in the same real estate–and 
the potential consequences of omitting that material. 

If owners or holder decide that the Model Grant of Trail 
Easement does not address all of the issues that they want 
to address but brevity remains a paramount consideration, 
then they generally will be better served by selectively de-
leting material from the Model Trail Easement Agreement 
rather than trying to tack on provisions to the shorter 
Model Grant of Trail Easement. 

Model Grant of Conservation Easement and Decla-
ration of Covenants 

If the owners and holder wish to conserve the land 
through which the trail is to pass, then a grant of conserva-
tion easement could be used to establish a trail easement as 
well as a conservation easement. The “Providing for Pub-
lic Access” option in the supplemental provisions to the 

https://conservationtools.org/library_items/324
https://conservationtools.org/library_items/720
http://conservationtools.org/libraries/1/library_items/324
https://conservationtools.org/library_items/720
https://conservationtools.org/library_items/720
https://conservationtools.org/library_items/324
https://conservationtools.org/library_items/720
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Model Grant of Conservation Easement and Declaration 
of Covenants includes provisions (the “ Conservation 
Easement Trail Provisions”) that, when added to the con-
servation easement document, grant a right of way to the 
holder of the conservation easement for a public trail. Be-
low in this guide, the section entitled “Achieving 
Conservation and Public Access” reviews the advantages 
and disadvantages of including a trail easement within a 
conservation easement as contrasted with achieving con-
servation and public access purposes via two separate legal 
documents. 

Legal Basics 
Right to Use for Easement Purposes  

An easement is a right to use a certain area of land for a 
particular purpose. Once an easement is granted, the own-
ers are free to use the land subject to the easement (the 
“easement area”) but not for purposes inconsistent with 
the easement purpose. To ensure that the owners and the 
holder mutually understand which uses are, or are not, 
consistent with easement purposes, the easement docu-
ment often includes provisions—called covenants—aimed 
at resolving potential disputes before they arise.  

Easement and Covenants Running with the Land 

The easement and the covenants run with the land. They 
don’t end with a change in land ownership. Both the own-
ers that grant the easement and all future owners of the 
easement area are bound to observe the holder’s rights un-
der the easement document. When the owners sign the 
easement document and file it in the public records, the 
holder has the right (whether the current owners like it or 
not) to enter or (if allowed in the easement document), 
permit others to enter the easement area but nowhere else 
and only for proper easement purposes but no other pur-
poses. Purpose and location are the key components of any 
easement. Another hallmark of an easement (unlike a 
lease) is that the holder has no rights to possess or occupy 
the property—only the right to use it for the purposes and 
in the location set forth in the document creating the ease-
ment.  

State Law 

Each state has its own laws and practices. While the con-
tent of this guide is generally applicable across the 
country, the guide is written in the context of Pennsylva-
nia law. Whether in or outside Pennsylvania, readers 
should not rely on it for legal guidance; rather, they 
should consult with their legal counsel before applying its 
content to their particular facts and circumstances. 

Easement Location 
Location Specified 
Usually, an easement document—whether or not for pub-
lic trails—identifies the easement area with specificity. 
Owners want to know that their control remains fully in-
tact outside the easement area; holders want to avoid any 
dispute about where they can exercise their easement 
rights. Specificity may be achieved in a variety of ways in-
cluding the following: 

• The easement document may incorporate a plan or 
map showing the location and dimensions of the ease-
ment area on a boundary survey, topographical map, 
aerial photograph, or other graphic description of the 
property. 

• The easement document may provide a metes and 
bounds description of the easement area. The metes 
and bounds description could be created using a tradi-
tional survey or by using computer software that uses 
GPS (Global Positioning System) data. 

• The easement document may include both a plan and 
a metes and bounds description. (Oftentimes this is 
the case.) 

• The easement area may be described based upon 
clearly identifiable natural or artificial landmarks 
within the property, such as the high-water mark of a 
stream or railroad tracks. 

• The easement area may also be described as a corridor 
lying within a certain distance of the property’s 
boundary line. 

https://conservationtools.org/library_items/323
https://conservationtools.org/glossary/205
https://conservationtools.org/glossary/205
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Location to Be Determined 
Sometimes owners and holder are willing to establish an 
easement with the specific location of the easement area to 
be determined by mutual agreement in the future. This 
suggests trust and confidence between the owners and 
holder and hopefully leads to a mutually satisfactory de-
termination of location. However, conventional wisdom 
in the law is that an agreement to agree is no agreement at 
all. Bringing some definition to the easement area location 
is highly desirable to minimize the potential for future 
conflict. 

Set a Location but Provide Ability to Relocate 

The recommended methodology when multiple locations 
are under consideration is to set in the easement docu-
ment at least one mutually agreeable easement area and 
provide for its relocation to another location identified by 
the holder to which the owners have no reasonable objec-
tion. A relocation would then be evidenced by an 
amendment of the easement document (recorded in the 
public records) to guard against future disputes regarding 
the location of the easement area. This methodology pro-
vides one party (the holder in this example) the option to 
designate the path subject to reasonable objection of the 
other. This is preferable to a vague stipulation of “mutual 
agreement,” which becomes problematic if the owners 
have one strongly preferred alternative and the holder has 
another.  

Entrance and Exit Points Known 

If the owners and holder have not gotten so far as to have 
an identifiable easement area but there is at least an under-
standing of the approximate locations of the entrance and 
exit points for a trail at the boundaries of the property, 
then the easement document may provide for the right of 
holder to determine the exact location of the trail connect-
ing the two points. For example, the easement area could 
be defined as: 

a corridor, not to exceed ___ feet wide, connecting 
the point identified as “East Entrance” and the 
point identified as “West Entrance,” the exact loca-
tion to be determined by holder subject to the 

approval of owners, not to be unreasonably with-
held or delayed. 

The parameters of the discretionary location could also be 
included, such as: “Holder will use best efforts to avoid 
steep slopes and damage to mature trees when plotting the 
final location of the easement area.” When the final loca-
tion is determined, good practice is to evidence that on the 
public record by recording a supplement to the easement 
document. 

Location to Be Changed 
Sometimes the owners and holder will be aware, before 
signing the easement document, that the location of the 
trail will need to change with time, perhaps more than 
once. A provision can be included in the easement docu-
ment to accommodate this, the terms tailored to the 
circumstances. For example, the provision could allow the 
owners to relocate the trail at the owners’ expense to a lo-
cation reasonably acceptable to the holder or allow the 
holder to relocate the trail, with the parties sharing the ex-
pense, to a location reasonably acceptable to owners upon 
the occurrence of a specific event. Any number of varia-
tions are possible.  

While not strictly necessary, documenting the new trail lo-
cation via a recorded amendment to the easement 
document minimizes the potential for future misunder-
standing or conflict. The owners and holder could rely on 
an unrecorded agreement, whether in print form or via 
email correspondence, as to the new location. However, 
there are traps for the unwary in this more casual ap-
proach; legal counsel is strongly advised. 

If the easement allows changes in easement location, users 
will want to specify how often such a move can occur and 
under what conditions so that the trail is not moved un-
necessarily often. 
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Width of the Easement Area 
The easement area could potentially be as narrow as the 
trail itself. Or it could be sufficiently wide to allow flexi-
bility in trail location, installation of landscaping, and 
maintenance; or provide for off-trail uses by the public. 

Wide Corridor 
A wide easement area does not mean that the trail itself 
will be wide. The easement may be written to restrict the 
width of the trail’s treadway (cartway) within the wider 
corridor. 

A trail corridor that is substantially wider than the trail it-
self may be desirable for a variety of reasons. A wider 
corridor could, depending on how the owners and holder 
choose to draft the easement document: 

• Provide the holder with greater flexibility in trail 
maintenance; 

• Give the holder some discretion to locate and, per-
haps, relocate the trail within the confines of the 
corridor; 

• Allow the holder to landscape around the trail to im-
prove the trail’s scenic character or to screen the trail 
from the rest of the owners’ property; 

• Accommodate the holder installing fences; or  

• Enable the public to leave the trail to engage in bird 
watching or nature study. 

Both the Model Trail Easement Agreement and the  Con-
servation Easement Trail Provisions provide for a wider 
easement area within which a trail, not to exceed a certain 
number of feet in width, can be located. The default lan-
guage of the Model confines public access to the trail only; 
the public does not have the right to go off the trail. In 
contrast, the Conservation Easement Trail Provisions al-
low the public to enter the wider easement area for nature 
study and bird watching.  

Narrow Corridor 
While the easement area could be limited to the width of 
the trail, this could preclude management activities by the 
holder that may be desirable from both the holder’s and 
owners’ perspectives, for example, making a minor adjust-
ment to the trail’s course to address erosion issues, 
managing vegetation, installing a fence, or effectively 
maintaining the trail. 

A narrow corridor may be perceived as minimizing the 
area in which the holder may exercise its rights. However, 
unless the easement document says otherwise, the rules 
applicable to interpreting easements and other servitudes 
would probably accommodate holder’s need to use a 
wider area from time to time to perform reasonably neces-
sary trail maintenance activities. 

Easement Purpose 
Setting the Purpose 
An easement serves a purpose; the easement is the right 
and power of the holder to use someone else’s land for 
that specified purpose. The uses that may be made of the 
land, the activities that may be engaged in, and the im-
provements that may be made—the purpose of the 
easement—must be addressed in the easement document.  

Different owners will have different ideas of what consti-
tutes acceptable use of their land by the holder and the 
public. Holders will bring to each trail project a varying 
set of goals regarding the public’s use of the trail. The pur-
pose of the trail easement may be tailored to meet the 
specific concerns of the owners and goals of the holder.  

Degree of Specificity 
The trail easement document may define the purpose of 
the easement in detail or may be quite general in its de-
scription.  

https://conservationtools.org/glossary/273
https://conservationtools.org/library_items/324
https://conservationtools.org/glossary/164
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Grant of Right-of-Way 

WeConservePA’s model trail easement documents all cre-
ate a right-of-way for a trail. The purpose of any right-of-
way is to provide a location to cross the property, which 
means that people exercising the right are supposed to 
keep moving, not loiter or engage in other activities.  

Additional Detail 

The Model Trail Easement Agreement and  Conservation 
Easement Trail Provisions continue beyond this simple 
grant to describe in detail the rights of the holder and the 
public as well as the retained rights of the owners.  

In contrast, in the interest of brevity, the Model Grant of 
Trail Easement—like many simple trail easement docu-
ments—grants a trail easement but does not go into detail 
about the means that can be used to cross the property. 
This works as long as there is a meeting of the minds be-
tween the owners and holder as to what constitutes trail 
use, but what happens if “trail” means footpath to the 
owners and pedestrian and/or vehicular access lane to the 
holder?  

Under Pennsylvania law, ambiguity or uncertainty gener-
ally will be resolved in favor of the holder. For example, if 
the easement document identifies walking and jogging as 
permitted uses in a list ending with “and other recrea-
tional uses,” a reasonable interpretation of the easement 
would include cross-country skiing even if cross-country 
skiing is not specifically listed. 

The owners and holder may believe that there is an im-
plied agreement to work out differences in the future, but 
the rules of law applicable to servitudes do not read into 
an easement document the kind of covenant of good faith 
and fair dealing that is found in contract law. There is no 
legal obligation for the owners and holder to negotiate a 
reasonable compromise later. Instead, the applicable rule 
developed over centuries of cases is that, in the case of am-
biguity, the easement will be interpreted most favorably to 
the holder. 

Overly Broad Purpose 

A broadly drafted easement purpose—for example, “to 
provide recreation”—can be problematic. The word recre-
ation, without further elaboration, might be interpreted 
to include anything that is done for amusement or in 
one’s spare time. Few owners would agree to make a por-
tion of their land available for recreational use if they 
understood that to potentially mean that anyone could do 
anything they chose to do in their leisure time. As a result, 
they might want to couple the broad purpose with a list of 
prohibited activities. This might cause new problems: A 
list of prohibited activities in the document might be mis-
construed to mean that it is the holder’s duty to see that 
the public abides by these limitations. Or, the creation of 
the list might then lead to the addition of a provision obli-
gating the holder to enforce the prohibitions, an 
obligation that in many instances can be quite impractical 
to undertake. Better to set forth a relatively narrow pur-
pose in the easement document. 

Acceptable Activities 

The Model lists the specific facilities and uses permitted 
under the easement. Its default language provides for 
walking, hiking, jogging, bicycling, and horseback riding, 
as well as bird watching and a few other uses. This list 
may, of course, be lengthened or shortened to meet the 
concerns of owners and the interests of the holder. Own-
ers uncomfortable with allowing horseback riding on the 
trail could eliminate it from the list of permitted uses. 
Conversely, an organization devoted to a single purpose—
horseback riding, for example—may want an easement 
solely for that purpose. Sometimes a holder, perhaps con-
cerned with damage to natural resources or trail surfaces 
that might be caused by bicycles or horses, will only be in-
terested in an easement for walking, jogging, and similar 
pedestrian activities; other times the holder may be inter-
ested in having broad discretion as to the types of 
recreational activities that might take place on the trail in 
the future. 

https://conservationtools.org/library_items/324
https://conservationtools.org/library_items/720
https://conservationtools.org/library_items/720
https://conservationtools.org/glossary/164
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License for Borderline Activities 
and Improvements 
Consent on a Trial Basis 
The commentary to articles 2 and 3 of the Model Trail 
Easement Agreement offer an option to provide for activi-
ties and uses as well as improvements that owners may 
tentatively find acceptable but not be comfortable grant-
ing as permanent easement rights. The Model may be 
customized to grant a license—a temporary right—for 
these items rather than an easement.  

Both easements and licenses are types of servitudes—cove-
nants running with the land; however, easements are 
presumed to be perpetual, and licenses are presumed to be 
terminable at will. A license enables the owners to condi-
tion their consent on compliance with certain standards as 
well as provides the owners the ability to withdraw their 
consent. For example, owners not comfortable with per-
mitting unconditional access for horseback riding may be 
willing to allow access for members of an equestrian club 
provided the club takes responsibility to obtain releases 
and insurance coverage. 

The license option in the Model provides the opportunity 
for owners to grant consent for some activities on a trial 
basis. Then, if no concerns arise, the owners and holder 
can later amend the easement document to move the ac-
tivity from the license category to the easement category.  

Another reason to use a license, rather than an easement, 
for a particular activity is that the owners may not want to 
permanently bind subsequent owners who may not have 
the same tolerance for the activity as the granting owners 
do. For example, the granting owners may be avid snow-
mobilers but recognize that some potential buyers of their 
property may find snowmobiling less acceptable than hik-
ing. A license for snowmobiling would then enable 
subsequent owners to withdraw consent or place condi-
tions on consent as discussed above. 

License for Improvements 
If the holder wants to invest time and resources installing 
improvements within the easement area, for example, the 
right to install benches, exercise stations, interpretation 
guides, and the like, then the holder is advised to obtain an 
easement for these installations by listing them explicitly 
in the easement document. If the owners are not willing to 
grant a permanent easement, then the holder is advised to 
obtain a license that provides a term of duration suffi-
ciently long to justify the initial investment and costs of 
removal. 

Owners and holder may easily take either the easement or 
license pathway in customizing article 2 of the Model. 

(The general rule is that a license is always terminable at 
will. However, a concept called an irrevocable license is 
sometimes invoked when a person granted a license in-
vests money in improvements in reliance upon it then, 
when the improvements are complete, the owners revoke 
their permission. In that case, a court exercising its equita-
ble jurisdiction may require the owners to allow the 
holder to continue using the improvements for a period of 
time sufficient to amortize the investment. Rather than 
creating potential for involving the court on such a mat-
ter, it is of course best, when establishing a license that 
involves substantial investment by the holder, to set a fair 
and reasonable term for the license.) 

License Trumps Claims of Prescriptive 
Easement 
Although easements, like other real estate documents, are 
supposed to be in writing to be effective, courts have 
found that easement rights can become vested by regular 
use. The requirements for a finding that trespassing has 
ripened into a permanent easement are very similar to the 
ways adverse possession can ripen into ownership. If an 
individual, or the general public, crosses a portion of the 
owners’ property on a regular basis over a long period of 
time, and owners do nothing about it, the owners may 

https://conservationtools.org/library_items/324
https://conservationtools.org/library_items/324
https://conservationtools.org/library_items/2137
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have trouble under the law reasserting their authority to 
control trespassing or public use. 

Permissive use, however, does not ripen into ownership or 
the permanent use rights known as a prescriptive ease-
ment. Granting permission via a written license will cut 
off the claims of regular users adverse to the rights of own-
ers so long as the minimum period of 21 years has not run. 
Take, for example, an easement document that provides 
an easement for hiking and bicycling but does not address 
horseback riding. If equestrians subsequently make regu-
lar use of the trail corridor, it is possible that their use 
could one day ripen into a permanent right to ride 
through the trail corridor. In contrast, if the easement 
document explicitly provides a license for horseback rid-
ing, then the risk of equestrian use ripening into a right is 
greatly diminished. 

Addressing Owners’ Concerns 
Privacy and Security 
Owners may be reluctant to grant an easement for public 
access due to concerns that their privacy and security will 
be impaired. The model easement documents use a variety 
of means to address these concerns by confining and con-
trolling access and providing owners with the ability to set 
and enforce reasonable standards to define responsible 
use. 

Confined Location 

The model easement documents confine public access to a 
trail of a specified maximum width. The trail, or the ease-
ment area within which the trail must be located, must be 
in a location agreed to by the owners and specifically iden-
tified in the easement document. If the owners are not 
satisfied with the ability to treat anyone leaving the desig-
nated trail as a trespasser, the supplemental provisions to 
the Model Trail Easement Agreement provide an option 
(“Require Particular Trail Facilities”) to require the holder 
to install fencing to separate the easement area from the 
remainder of the property.  

Limited Uses 

The Model and the optional public access provisions of 
the Model Grant of Conservation Easement and Declara-
tion of Covenants limit recreational uses to those agreed 
upon by the owners and holder in the easement docu-
ment. 

Setting Standards 

The easement document can set appropriate standards for 
responsible recreational use to avoid harm not only to per-
sons and private property but to the natural environment 
as well. For example, the commentary to the Model pro-
vides in §4.02 the option to add a list of standards placing 
reasonable limits on time, place, and manner of entry to 
avoid inappropriate exercise of the rights granted with 
that easement. 

Enforcing Standards 

Both the owners and the holder have the right to enforce 
the terms under which access is permitted under the ease-
ment. A person who leaves the designated easement area is 
a trespasser, as is anyone who is using the area for other 
than permitted uses. So too is anyone who isn’t abiding by 
the standards for use set forth in the easement document. 
The owners not only have all of the rights to deal with 
trespassers as are available under applicable law, but they 
can also call upon the holder to assist in maintaining re-
sponsible use in accordance with the terms of the 
easement document. Responsible user groups, such as 
hiking, cycling, or equestrian associations, can also be 
called upon to assist in enforcing appropriate standards. 

Trail Easements May Reduce Trespass  

By providing trails for public use, owners may reduce tres-
pass and its attendant problems. Several factors play into 
this result: 

• Public access brings responsible people to the prop-
erty—people who want to respect and care for the 
land they are enjoying. 

• Responsible users provide eyes on the property that 
discourage would-be trespassers from engaging in ac-
tivities previously invisible to the public eye. 

http://www.lgc.state.pa.us/deskBook.cfm
http://www.lgc.state.pa.us/deskBook.cfm
https://conservationtools.org/library_items/324
https://conservationtools.org/library_items/323
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• Some of the people who had been trespassing will pre-
fer to act responsibly and, if given rules on time, place, 
and manner of entry, will abide by them to merit the 
privilege of legally accessing the property.  

In addition, by entering into an easement with a responsi-
ble public or private nonprofit, the owners can shift some 
of the burdens of controlling access and managing risks to 
the holder.  

Use and Occupancy 
Continuing Use Consistent with the Grant 

If the easement document does not provide otherwise, the 
law applicable to easements and other servitudes allows 
the owners to continue to use the easement area provided 
that the use is not inconsistent with the grant.  

The Model Grant of Trail Easement does not specifically 
address owners’ continuing rights of use but, since it 
doesn’t state otherwise, owners would have continuing 
rights of use.  

The Conservation Easement Trail Provisions state that: 

The easement for access is non-exclusive. Owners 
may continue to use the Access Area in accordance 
with the terms of this Grant so long as Owners’ use 
is consistent with the rights granted in this section 
and does not prevent or impair access to the Access 
Area for the purposes described above… 

The footnote to this subsection provides document draft-
ers with an option to specify particular activities that will 
not be considered “inconsistent with the grant.” 

Specifically Reserved Rights 

The Model Trail Easement Agreement and its commen-
tary provide a number of ways to document the 
understanding of the owners and the holder as to the 
owners’ reserved rights with respect to the easement area.  

To develop the understanding, a sensible approach begins 
with the owners identifying activities they want to allow 
within or in the vicinity of the easement area that may be 

viewed as inconsistent with the grant (for example, farm-
ing, forestry, hunting, and shooting) and improvements 
that may be necessary or desirable to install within the 
easement area in the future. The owners and the holder 
then work to balance the owners’ interests with the 
holder’s desire to maintain safe public access to the trail. 

Alternative: Exclusive Use of Easement Area 

In some cases, it may be appropriate to vest in the holder 
the right to exclusive use of the easement area. Exclusive 
use gives the holder control of the easement area much the 
same as if the holder owned it. Along with control, the 
owners generally will expect the holder to take full respon-
sibility for conditions within the easement area and 
injuries to trail users so long as the easement remains in ef-
fect.  

The general rule established by a grant of exclusive use is 
that the owners are not allowed to use the easement area 
unless the holder otherwise agrees. Thus, the owners must 
never assume they can access the easement area—not even 
for purposes consistent with the exercise of holder’s ease-
ment rights. The owners need to consider carefully 
whether any circumstances are foreseeable in which they 
may need to access the easement area and, if so, reserve 
rights to cover those circumstances in the easement docu-
ment. 

A grant of exclusive use makes sense when any activities 
the owners are likely to engage in within the easement area 
are expected to be inconsistent with the easement pur-
poses. For example, a trail easement project may have two 
objectives: first, to allow public access to the trail treadway 
for recreation; second, to allow the holder to plant and 
maintain a wildflower garden within the remainder of the 
easement area outside the treadway. Any activity by the 
owners—even walking—will interfere with the holder’s 
rights to pursue its landscaping project; thus, a grant of ex-
clusive use is reasonable under the circumstances. 

https://conservationtools.org/library_items/720
https://conservationtools.org/library_items/324
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Removing Trespassers 
Anyone who enters the easement area and engages in an 
activity not within the scope of permitted uses, or who en-
gages in a permitted activity but not within the easement 
area, is a trespasser and can be barred from entering or 
ousted from the property just as any other trespasser can 
be ousted. The safest way to remove trespassers is to re-
quest the assistance of the local police but the remedy of 
self-help, if it can be done without violence or confronta-
tion, is also a legally permitted method to exercise 
easement rights. 

Liability 
Owners and holders are both interested in minimizing lia-
bility related to personal injury and property damage. 
Several WeConservePA guides cover this subject, includ-
ing: 

• Reducing Liability Associated with Public Access 

• Guide to Pennsylvania's Recreational Use of Land and 
Water Act: A Law Limiting the Liability of Those 
Who Open Their Land to the Public 

• Overview of Pennsylvania’s Recreational Use of Land 
and Water Act 

• Indemnity Agreements and Liability Insurance: Pro-
tection from Claims Brought by Third Parties 

• Release of Liability Form: A Tool to Reduce the Risk of 
Claims for Personal Injury or Property Loss. (WeCon-
servePA’s Model Release of Liability Form 
accompanies the guide.) 

Accessibility 
The subject of trail accessibility for all people, including 
those with physical disabilities—of planning, designing, 
building, maintaining and managing universal access 
trails—is covered at length in the guide Trails for All Peo-
ple: Guidance for Accessibility and Inclusive Design.  

Article 3 of the Model Trail Easement Agreement grants 
the holder the right to permit power-driven mobility de-
vices on the trail for use by persons who have mobility 
impairments. 

Tax Benefits for Donors 
Federal Income Tax Deduction 
The donation of a trail easement by owners to a holder 
may qualify as a charitable donation of a partial interest in 
real estate for federal income tax purposes if certain condi-
tions are met. This guide does not attempt to explain all 
the requirements for receiving a federal tax deduction and 
is not a substitute for competent tax counsel. However, 
requirements, roughly stated, include but are not limited 
to the following: 

• The easement is freely donated rather than fulfilling a 
condition for a government approval or made in ex-
change for other goods and services. 

• The trail easement makes the land available to the gen-
eral public for substantial and regular recreational or 
educational use. 

• The recipient of the gift (the holder) is a qualified or-
ganization—a governmental entity or a non-profit 
entity that (a) has a perpetual existence; (b) is estab-
lished as a public charity for the purpose of preserving 
and conserving natural resources, natural habitats, en-
vironmentally sensitive areas, and other charitable, 
scientific, and educational purposes; (c) has the funds 
and commitment to enforce the easement in perpetu-
ity; and (d) is duly authorized to acquire and hold the 
easement under applicable law. 

• The recipient of the easement acknowledges the dona-
tion in a communication contemporaneous with the 
donation. 

• The donor has prepared an appraisal of the value of 
the gift. The IRS has specific rules governing the com-
pletion of a qualified appraisal. 

https://conservationtools.org/library_items/842
https://conservationtools.org/library_items/933
https://conservationtools.org/library_items/933
https://conservationtools.org/library_items/933
https://conservationtools.org/library_items/146
https://conservationtools.org/library_items/146
https://conservationtools.org/library_items/1260
https://conservationtools.org/library_items/1260
https://conservationtools.org/library_items/1255
https://conservationtools.org/library_items/1255
https://conservationtools.org/library_items/1254
https://conservationtools.org/library_items/1345
https://conservationtools.org/library_items/1345
http://conservationtools.org/libraries/1/library_items/324
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Even if a gift of a trail easement could qualify as a tax-de-
ductible donation, in some cases it will not make sense for 
the owners to pursue the deduction. For example, the 
costs of documenting the charitable deduction may ex-
ceed the tax benefit if the difference in the value of the 
land owned by the landowners (not just the easement area 
but the entirety of their landholdings in the vicinity of the 
easement area) before versus after the donation is not sig-
nificant. 

Federal Estate Tax Benefit 
The donation of a trail easement that qualifies for a fed-
eral income tax deduction may also provide a federal estate 
tax exemption under §2031(c) of the Internal Revenue 
Code. Donors should consult with their tax and legal advi-
sors to determine whether these benefits may be 
advantageous and whether the benefits outweigh the dis-
advantages of drafting the agreement to conform with the 
§2031(c) requirements. To preserve the option of using 
the benefit, the easement should include a provision that 
prohibits commercial recreational uses within the ease-
ment area to the extent those uses would conflict with the 
tax code provision.  

Model Includes Tax Provisions 
The supplemental provisions to the Model Trail Ease-
ment Agreement includes provisions that may be added to 
the Model to enable owners to pursue federal tax benefits 
for a trail easement donation. Since, in many cases, such 
benefits won’t be pursued, either because the easement is 
being sold or because the effort needed to qualify for the 
benefits outweighs the potential benefits, the provisions 
are located in the supplemental provisions rather than in 
the Model itself. 

Communicating Tax Matters with the Owners 
It is reasonable for a holder to inform owners that federal 
tax benefits might be available for the donation of a trail 
easement if that organization is qualified to receive a tax-
deductible donation under federal regulations. However, 

the holder should not assure owners that a donation of a 
particular trail easement will result in federal tax benefits. 
The holder needs to keep in mind that it is easy for owners 
to recollect a discussion of federal tax benefits as a guaran-
tee or promise by the holder, so care needs to be taken in 
communications. A prudent holder takes measures to 
avoid misunderstandings regarding tax benefits. For one, 
as is described in greater detail in the supplemental provi-
sions to the Model, the trail easement document should 
include a provision that the owners/donors represent, 
warrant, and covenant to the holder that: 

• They have not relied on the holder regarding the avail-
ability, amount, or effect of any tax benefit; or the 
value of the easement or land. 

• They have relied solely upon their own judgment 
and/or professional advice furnished by professionals 
engaged by them. 

• The donation of the easement is not conditioned 
upon the availability or amount of any tax benefit. 

The holder is also well served by documenting that it has 
not promised any particular tax treatment of the donation 
in a donation agreement or other written communication 
signed by the owners in advance of the donation. 

Vest Rights of Public Access in 
Holder 
The model easement documents grant rights of public ac-
cess, but they do not grant those rights directly to the 
public. Instead, the granting language is carefully drawn 
to vest in the holder the right to make the trail available to 
the public. The reason is to avoid the potential application 
of the public trust doctrine: when the public is found to 
have an interest in real estate, the Attorney General of the 
Commonwealth of Pennsylvania, acting for and in behalf 
of the public, has a right to weigh in on such matters as 
whether the trail can be relocated by mutual agreement of 
the owners and holder and any other changes to the 
agreed-upon arrangements set forth in the document. The 

https://conservationtools.org/library_items/324
https://conservationtools.org/library_items/324
http://www.law.duke.edu/shell/cite.pl?16+Duke+Envtl.+L.+&+Pol'y+F.+57#H2N1
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intent of the model documents is to vest in the holder—
and only the holder (and perhaps other beneficiaries ex-
plicitly named in the document as appropriate) the right 
to make decisions concerning the easement area, not to 
create rights for the public.  

(If a state agency funded the easement project, the holder 
still may need to consult or obtain approval from that 
agency to change provisions pertaining to public access, 
but the Office of the Attorney General need not be in-
volved.) 

Nonprofit Versus Government 
Holder 
Trail easements may be held by nonprofit or government 
entities. The unique circumstances governing each trail 
project will dictate the best choice—if there is any choice 
in the matter at all—of the entity to hold the easement. 
However, all other things being equal, there is compelling 
reason to favor governmental entities, rather than non-
profits, as holders of trail easements. 

Governmental Entities Have Additional Protection 
from Liability 

Owners have the same statutory protections from liability 
available to them whether a nonprofit organization or 
government is identified as the holder. However, the 
holder’s statutory protections will vary depending on the 
nature of the holder. While all types of holders can benefit 
from the protections provided by Pennsylvania’s Recrea-
tional Use of Land and Water Act as well as the Rails to 
Trails Act and Equine Immunity Act, only government 
entities have access to the protection offered by two other 
statutes: the Commonwealth can assert immunity or lim-
ited liability under the Sovereign Immunity Act, and 
counties and local municipalities can similarly assert im-
munity or limited liability under the Political Subdivision 
Tort Claims Act. 

Public Responsibility for Public Benefit 

In the case of a government holder, if a court or jury finds 
liability, the burden of that liability can be borne by the 

public generally through the government’s taxation pow-
ers. In the case of a nonprofit holder, the assets of the 
holder, including charitable contributions and funds set 
aside for other purposes, will be exposed to collection of a 
judgment. Even if proceeds of insurance policies are avail-
able to pay the claim, the nonprofit will bear the burden 
of increased premiums (if it is able to obtain insurance at 
all) for a long time to come. 

Steps in the Acquisition Process 
A trail easement document must be signed and recorded 
to permanently establish a right for a trail. But what is the 
process leading up to completing the real estate transac-
tion? What should one do after initially broaching the 
matter with a landowner? The basic steps involved with 
acquiring a trail easement are much the same as any other 
type of real estate transaction. However, no one-size-fits-
all approach exists for addressing the specific facts and cir-
cumstances attached to any particular project. This 
section provides the reader with a few broad guidelines 
that can help in moving a potential acquisition forward. 

First, for some landowners it could be sensible when first 
sitting down with them to hand them a trail easement 
document for them to consider signing or modifying. 
However, more likely than not, it is best to begin with dis-
cussions about the character of the intended trail, any 
rights that the landowner may want to retain to the land, 
and any other concerns. Then, put this information in 
writing to ensure that each party understands what is in-
tended. Following this, one would then customize the 
appropriate model legal document to fit the situation. 

A number of actions likely will have to occur to be able to 
finalize the document and ensure that the holder is, in 
fact, prepared to accept the easement: board authoriza-
tion, fundraising, surveying, mortgage subordination, 
environmental review, appraisal, and more. To ensure that 
a holder doesn’t spend substantial time, energy, and 
money, only to find that the landowner no longer is will-
ing to convey an easement, the holder may want to obtain 
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a commitment from the landowner in the form of a pur-
chase option or purchase and sales agreement.  

WeConservePA has produced a number of guides to help 
organizations to address these various matters. The guides 
include: 

• Authorization of Real Estate Transactions: Rules and 
Process for Nonprofits 

• Closing: Finalizing the Real Estate Transaction 

• Management of the Document Preparation Process 

• Pre-Existing Mortgages in Easement Transactions: Us-
ing Non-Disturbance and Subordination Agreements 
to Prevent Extinguishment and Comply with Tax Law 

• Purchase and Sale Agreements for Conservation Pro-
jects: Guidance and Sample Provisions 

• Purchase Options: Gaining the Right Without the Ob-
ligation to Acquire Property Interests 

Achieving Both Conservation and 
Public Access 
One Document or Two? 
If a nonprofit organization or government seeks the right 
to locate a public trail on private property as well as per-
manently restrict development and uses of the property 
for conservation purposes, the question arises whether 
this is best accomplished in one legal document—a grant 
of conservation easement that includes trail provisions—
or two documents—separate grants of trail easement and 
conservation easement. 

Establishing the conservation easement and access ease-
ment via one legal instrument shows that both are 
components of a single, integrated, transaction. This sin-
gle document approach may be attractive to owners who 
have little patience for reviewing and signing multiple le-
gal instruments. However, this benefit must be weighed 
against two major disadvantages: 

• Problems arise when two different grants of two dif-
ferent property interests are coupled together in one 
document. An affirmative access easement—the right 
to use the land for a certain purpose—differs funda-
mentally from a negative conservation easement—the 
right to constrain actions (to achieve a conservation 
purpose) that, but for the easement, might otherwise 
be allowed on the land. The result is that provisions 
that allocate risks between the owners and holder for 
purposes of an access easement are not likely to be ap-
propriate for purposes of a conservation easement and 
vice-versa. 

• If at some time, the holder finds it desirable to sepa-
rate responsibilities for enforcing the conservation 
restrictions on the land from the responsibilities for 
maintaining the trail for public use, such separation 
could prove difficult. For example, a land trust that 
holds a combined easement could not simply transfer 
the trail element of the combined easement to the lo-
cal municipality, even if the municipality was 
operating an exemplary trail system. It would be nec-
essary to draft new legal documents that would have 
to be agreed to and signed by the then current owners, 
land trust, and municipality. Depending on the specif-
ics of the easement, the written approval of other 
beneficiaries and potentially the courts and attorney 
general might also be required. 

Implementation 
One-Document Approach 

The Conservation Easement Trail Provisions provide in-
structions for using the document to establish a trail 
easement.  

Two-Document Approach 

The establishment of trail and conservation easements can 
be tied together in one transaction, with the relationship 
between the two clearly delineated, using two separate 
easement documents. For example, it can be set forth in 

https://conservationtools.org/library_items/1213
https://conservationtools.org/library_items/1213
https://conservationtools.org/library_items/2095
https://conservationtools.org/library_items/1135
https://conservationtools.org/library_items/1135
https://conservationtools.org/library_items/1195
https://conservationtools.org/library_items/1134
https://conservationtools.org/library_items/745
https://conservationtools.org/library_items/745
https://conservationtools.org/library_items/745
https://conservationtools.org/library_items/2095
https://conservationtools.org/library_items/2095
https://conservationtools.org/library_items/1213
https://conservationtools.org/library_items/1213
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the trail easement document that the trail easement is sub-
ject to the restrictive covenants contained in the 
conservation easement document.  

If using the WeConservePA models, the trail easement 
document and the conservation easement document can 
be signed at the same time and integrated into a single 
transaction using the instructions found in the Conserva-
tion Easement Trail Provisions. 
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