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Environmental Management Center
BACKYARD OPEN SPACE:
Challenges of Managing Open Space in Subdivisions
I.
WHAT ARE THE BENEFITS OF HOLDING AN EASEMENT ON OPEN SPACE IN A DEVELOPMENT?
· Provides a second layer of protection & oversight
· Ensures better resource management
· Opportunity to improve the development

· better design & layout

· lower density

· addition of trails & trail links

· buffer adjacent eased land

· Could be mandated by government 

· Potential revenue source



II.
MAJOR DIFFERENCES FROM OTHER TRADITIONAL EASEMENTS
· Easements on Development Open Space -- very different from the private conservation easements most land trusts are used to negotiating, drafting and monitoring
· Land trusts should consider these differences and prepare accordingly before agreeing to accept open space projects

The differences include - 
· Land ownership:
Private landowner v. developer & HOA 



Change of ownership mid-project



Entity (HOA) as owner, not individual
· Interested Parties:
Local Municipality


Federal, State & County agencies
· Atmosphere:
For profit business deal (for developer)


Aggressive negotiations


Very time sensitive

· Public Relations:
Community resistance to development



Land trust supporters may disapprove

· Monitoring:

Construction-phase issues



Lot owner disputes
III.
INITIAL PROJECT EVALUATION
Important to develop an organizational policy or set of guidelines before you are asked to do one of these deals.

· Is it consistent with land trust’s mission; in the land trust’s priority geographic area?
· Quality of natural resources to be protected

· Intensity & type of development

· Does land trust have the staff capacity to start and continue this project?
· Is it worth devoting limited staff resources to this project? 

· Evaluate the land trust liability exposure
· Enforcement issues

· IRS audit, RE: Form 990 questions
· Is it appropriate to get involved


- beware of being used as a "green screen" for developer
· Is a conservation easement the most appropriate preservation method?

· Does the Township/municipality support your involvement?
IV.
PREREQUISITES & START-UP CONSIDERATIONS
Should you decide to proceed, here are some prerequisites that should be considered.

· Demand early and active involvement in the development’s design and layout 
· Especially the layout of the open space

· Land trust should decide what are critical resources for protection

· Ensure that the developer is paying all of your costs; you may want a deposit

· Require an open space management plan and make sure you have a say in the plan’s development
· Require notice if land is sold prior to easement completion

· Might want to record an agreement that all project commitments by land trust and developer run with the land if sold prior to easement completion
· Seek construction-phase escrow of funds to cover monitoring during construction phase  -- over and above easement endowment
· Clarify how the land trust’s name can be used in marketing materials
· Use only the land trust’s standard easement; retain drafting control

V.
EASEMENT TERMS

This will be where the rubber meets the road.  Be Careful.

· Keep it simple – avoid complex provisions and micro-managing

· Think about what terms you don’t want to enforce
· Use standard land trust easement document

· Consider having municipality as a co-grantee

VI.
NEGOTIATION TECHNIQUES
· Community good-will can be a leveraging tool
- Important to the developer

- Cooperation will smooth path of approvals

- Future projects will be easier

- CAUTION: local community may try to be a third party in the deal

· Time is money – developers in a hurry – look for leverage
- Use land trust committees/standards 
- Use land trust approval process

- Be prepared to play hard ball – developer shouldn’t be offended

· Governmental Requirements
- Protected resources/species may require conservation easement, so no choice
- Forced into conservation easement, so need to educate developer about easement
· It is a business deal; developer should not be offended if you play hardball
VII.
CONSTRUCTION-PHASE MONITORING ISSUES

- Contractors can be major abusers of the easement as they are rarely informed of its existence.  Construction activities often encroach into the easement area. 
- Will require intense on-site monitoring by land trust staff.  Plan for many visits (as much as 4+ visits per month).
- Inform local regulators (Conservation District, Army Corp of Eng, Township, others) about the easement and your involvement; seek their cooperation.

 EXAMPLES:
· Dirt piles and bulldozing often a problem

· demand extra silt fence 
· land trust staff may need to do erosion and sedimentation enforcement

· Accurate placement of permanent visual easement boundary

· Have installed early


· Placement of utilities
· Clearing

· Dumping

· Equipment storage & soil and material stockpiles
· Responding to community questions and concerns

VIII.
LONG-TERM MONITORING CONSIDERATIONS
· HOA as easement landowner – will necessitate more staff time
- ownership-by-committee
- establish one contact for entire HOA
- offer to hold annual easement info sessions for members
· HOA misperception of land trust’s responsibilities

- will think land trust maintains open space

- will ask land trust to handle trespass and other problems

· Communication with the land management contractors
- frequent turn-over

· Community complaints re: management and compliance
· Disputes between lot owners
IX.
MARKETING ISSUES
Anticipate the use of land trust name and misrepresentation by developers and real estate agents of land trust’s role
· Review and approve all marketing material
· Meet with real estate broker & agents to inform, educate
· Prepare project description sheet

X.
CONCLUSION

Be prepared.  Look before you leap.  Get paid well.

Decide now if you want to do these type of projects.

If yes:

· Establish land trust policy or guidelines for determining involvement in such projects
· Assess your staff capacity to handle the project and easement monitoring
· Beware of being a “green screen” for the developer
· Have a clear set of prerequisites for getting involved

· Demand clear and permanent marking of easement boundary

· Have a say in the development’s design

· Keep the easement as simple and possible

· Be prepared for repeated site visits during construction

· Make sure real estate agents are properly informed

· Be prepared to work with HOA and educate them
· Make sure you are more than adequately compensated
